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Behind the FTC's new 'truth-inshipping' regulation
Richard B. Newman is an
Internet marketing compliance,
regulatory defense and
eCommerce law attorney at
Hinch Newman LLP focusing on
advertising and digital media
matters. He can be reached at
(212) 756-8777 or
rnewman@hinchnewman.com.

If your company takes orders
over the by telephone, by mail or
online, the U.S. Federal Trade
Commission's Mail, Internet, or
Telephone Order Merchandise
Rule (formerly known as the
Mail or Telephone Order
Merchandise Rule), imposes
certain obligations if the
merchandise cannot be shipped
on time.

In 1975, the FTC promulgated the Mail Order Merchandise Rule to ensure sellers
either shipped mail ordered merchandise on time or offered cancellations and refunds.
In 1993, amendments were made by the agency to cover merchandise ordered by
telephone (including merchandise ordered through the Internet using telephone
Internet access), and renamed it the Mail or Telephone Order Merchandise Rule.
Pursuant to the rule, mail and telephone-based retailers must have a reasonable basis
to expect that they can ship orders to customers within the advertised time frame, or
within 30 days if no specific representation is made. The rule also requires that when
the promised shipping time cannot be met, a retailer must obtain a purchaser's consent
to a shipping delay or refund payment for the unshipped merchandise.
In 2007, the FTC sought public comment on the costs, benefits and continuing needs
for the rule. More specifically, it requested comment on the costs and benefits of
amending the rule to address changes in technology and commercial practices. After
reviewing the comments, the FTC concluded that the benefits of the rule outweighed its
costs
Based upon a review of the comments received, in October 2011 the FTC proposed
amendments to the rule that would: (a) clarify that the rule covers all orders placed
over the Internet, regardless of the method consumers use to access the Internet, and
change the name of the rule to the Mail, Internet, or Telephone Order Merchandise
Rule; (b) revise the rule to allow sellers to provide refunds and refund notices to buyers
by any means that is at least as fast and reliable as first-class mail; (c) clarify sellers'
obligations when buyers use payment methods not specifically enumerated in the rule,
such as debit cards or prepaid gift cards; and (d) require that refunds be made within
seven working days for purchases that were made using third-party credit. For credit
sales where the seller is the creditor the refund deadline would remain one billing cycle.
In April 2013, the FTC issued a staff report recommending that the agency approve
the proposed amendments. The FTC subsequently adopted the proposed amendments
as part of its systematic review of the economic and regulatory impact of all of the
agency's rules and guides.
Shipment time is important to consumers and shipment time claims imply that the
seller has a reasonable basis for expecting that it can ship within that time. Such claims
are therefore deceptive if the seller lacks a reasonable basis for the claims. Where a
seller fails to notify a buyer of shipment delays, that seller unilaterally changes the
terms of the contract.
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Litigation
Despite plea in criminal case, class
certification denied in disc drive conspiracy
A federal judge has denied certification of several
classes of purchasers that claimed they were
overcharged because of price fixing optical disc
drives, despite an earlier criminal guilty plea from
one company involved.
Criminal
Social workers playing larger role in
criminal cases
Public defenders clamoring for more social
workers to achieve better outcomes - both legally
and socially - for adults. They are increasingly
viewed as part of the defense team.
Constitutional Law
Serious constitutional concerns in '3
strikes' case
As the new U.S. Supreme Court term commences,
public attention is inevitably focused on the
potential blockbuster cases. But pay attention to
cases with lower profiles as well. By Elizabeth B.
Wydra
Law Practice
Zillow names new general counsel
Online real estate company Zillow Inc. announced
Monday the promotion of its assistant general
counsel to general counsel. Brad Owens started in
his new role Oct. 2.
Mergers & Acquisitions
Dealmakers
A roundup of recent M&A, IPO and financing deals
and the lawyers involved.
Labor/Employment
Legal aid organizations sue car wash
companies for unfair labor violations
The Mexican American Legal Defense and
Educational Fund and the Wage Justice Center
represent two plaintiffs fired after participating in
a wage-and-hour lawsuit against their former
employees.
Corporate
M&A activity highest since early 2008
Merger and acquisition activity through the first
three quarters of the year in the U.S. reached levels
not seen since before the global financial crisis,
according to a new report from M&A data tracking
firm Mergermarket Ltd.
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The FTC has found that unilaterally changing the contract causes substantial injury
to consumers, who are unable to cancel their orders and purchase the merchandise
more quickly elsewhere. Moreover, consumers are unable to reasonably avoid this
injury, and the harm is not outweighed by any corresponding benefits to consumers or
merchants. Consequently, the FTC found that failure to offer refunds is unfair.
During the rule amendment proceeding, the FTC solicited comment on the economic
impact of the rule, as well as the costs and benefits of each proposed amendment.
Ultimately, the FTC concluded that the final rule's requirements will continue to
protect consumers from unfair or deceptive shipment or refund claims, clarify the rule's
coverage and refund requirements for non-enumerated payments, and minimize
sellers' costs, including costs for small businesses, by permitting flexibility in the means
of transmission and form for refunds.
The rule currently covers all payment methods, but only sets explicit requirements
when buyers pay by cash, check, money order or credit. Specifically, in these
circumstances the rule requires sellers to provide refunds within certain times, using
certain methods, depending on how consumers originally paid. The amendments
address the timing of refunds for third-party credit transactions, the means of
delivering refunds, and the timing and method for non-enumerated payment refunds.
As set forth above, the amendments alter the time within which sellers must provide
refunds for third-party credit transactions (e.g., Visa or MasterCard) from one billing
cycle to seven working days. Also as indicated above, the period for first-party cards
(e.g., a retailer that itself issues the credit card, rather than a separate entity, such as a
bank or finance company, that issues the credit card for the retailer) remains one
billing cycle.
Amendments allowing sellers to provide refunds and refund notices to buyers by any
means that is at least as fast and reliable as first-class mail are intended to promote
increased flexibility and convenience to sellers, as well as quicker refunds to
consumers.
For non-enumerated, alternative consumer payment methods, the amendments
address both the means and timing of refunds. Sellers can always use cash, checks or
money orders, or they can use the same method as that used by the buyer. Additionally,
the amendments make clear that sellers must provide refunds within seven working
days of a buyer's right to a refund vesting when a buyer uses a non-enumerated
payment method, the same time period as for third-party credit sales. These changes
harmonize the rules for refunding enumerated and non-enumerated payments, thus
simplifying compliance.
The commission estimates that each business affected by the final rule will likely
incur only minimal compliance costs, if any, because most retailers have already
aligned their practices in many respects with the requirements of the amendments to
the final rule. For the most part, sellers already treat Internet orders in the same
manner as mail or telephone orders. Moreover, defining the timing and method of
refunding non-enumerated payment methods should not have a significant cost impact
on small entities because sellers typically do not access buyer funds until merchandise
shipment, and thus there are only a limited number of refunds issued. For the same
reason, requiring refunds for third-party credit sales within seven working days should
not have a significant impact on small entities.
The amendments expressly cover all Internet access, including merchandise orders
placed over the Internet using shopping applications. The effective date is Dec. 8, 2014
- just in time for the holiday shopping season.
Contact the author for more information about the amendments and applicable
exemptions to the rule.

Richard B. Newman is an Internet marketing compliance, regulatory defense
and eCommerce law attorney at Hinch Newman LLP focusing on advertising and
digital media matters. He can be reached at (212) 756-8777 or
rnewman@hinchnewman.com.
Information conveyed in this article is provided for informational purposes only
and does not constitute, nor should it be relied upon, as legal advice. No person should
act or rely on any information in this article without seeking the advice of an
attorney.
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Entertainment & Sports
Supreme Court declines to review
Superman case
By not taking a case between Warner Bros. and the
heirs of a Superman co-creator, the U.S. Supreme
Court has begged off on considering the
complicated copyright issue of termination rights.
Transportation
Self-driving cars: 20 years out, still
Carmakers have been waxing on about self-driving
automobiles for the past 80 years with the same
conclusion: They are about 20 years out. By
Jonathan Michaels
Administrative/Regulatory
Behind the FTC's new 'truth-in-shipping'
regulation
If your company takes orders over the by
telephone, by mail or online, the FTC's Mail,
Internet, or Telephone Order Merchandise Rule
imposes certain obligations if the merchandise
cannot be shipped on time. By Richard Newman
Criminal
A crack in California's 'tough on crime'
sentencing laws
When Gov. Jerry Brown recently signed into law a
bill that equalizes criminal penalties for many
crack and powder cocaine offenses, he helped to
rectify a racial injustice that goes back a quarter
century. By Marc Mauer
Intellectual Property
Bill would shift trade secrets landscape
The Trade Secrets Protection Act would create a
federal civil remedy for trade secrets
misappropriation and improve our trade secrets
laws. By Thomas P. O'Brien, Daniel Prince,
and Bridget A. Gordon
Criminal
Sighting the homemade gun threat
Two bills recently vetoed by Gov. Jerry Brown
deserve our attention as they provide interesting
insights into some of the critical gun issues we'll be
facing in California looking forward. By Robyn
Thomas and Michael McLively
Judicial Profile
Dennis A. Umanzio
Superior Court Commissioner Yolo County
(Woodland), Yuba County (Marysville), Sutter
County (Yuba City)
Corporate Counsel
Clarissa Cerda
Executive Vice President, Chief Legal Officer and
Secretary LifeLock Inc.
Corporate
Multichannel networks are hot
commodities for media titans
Amid stiff competition for viewers, companies like
Disney and DreamWorks Animation are betting on
YouTube channel aggregators to help capture
young audiences increasingly drawn to online
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